Zoning Board of Appeals

Town of Westford
55 Main Street
Westford, MA 01886

Record of Proceedings and Notice of Decision
Petition BOA 1501 “B” VAR

Applicant: Douglas C. Deschenes, Attorney

Property Owner: Richard DeFelice/540 Groton Road, LLC & Newport Materials, LLC
Property Location: 540 Groton Road, Westford, MA 01886

Zoning District: Industrial A (IA)

Assessors Map and Parcel: Map 048 Parcel 0011, Lots 0234, 0248 & 0249
Application Submitted: January 5, 2015

Public Hearings: February 25, 2015, March 18, 2015 & May 6, 2015
Board of Appeals Vote: Approved (4-1-0)

Filed with Assistant Town Clerk: Mo { 0S5

Appeal Period Ends: n 20is

(20 days after filed with Town Clerk)

Available for Pick-up: June S, &olS

DECISION

At its regular meeting held on Wednesday March 18, 2015, the Zoning Board of Appeals (Board)
voted 5-0-0 to APPROVE the Variance application submitted by Attorney Douglas Deschenes on
behalf of Newport Materials, LLC and 540 Groton Road, LLC. However, at a Special Meeting held on
March 31, 2015, and at the request of the Applicant, the Board voted 3-2-0 to reopen the public
hearing.

At a Special Meeting held on May 6, 2015, the Board voted 4-1-0 to APPROVE the Variance
application submitted under Section 10.2 of the Town of Westford Zoning Bylaw regarding the term
“quiet” within the definition of Light Manufacturing to allow the addition of an Asphalt
Manufacturing Facility at 540 Groton Road (also known as 20 Commerce Way) with respect to the
westerly property line (abutting the Fletcher Quarry), specifically so as to allow a maximum of
75dBA at said westerly property line (75 dBA exceeds the maximum 70 dBA allowed, and provides a 32
dBA increase above ambient sound level whereas only a 10 dBA increase above ambient is allowed).
(Refer to 10 MISC 429867 (AHS) - Newport Materials, LLC and 540 Groton Road, LLC, Plaintiffs, vs.
Planning Board of the Town of Westford and the Town of Westford, Defendants).

BACKGROUND

1. In 2009 - 2010, the Planning Board considered applications from the Applicant to construct
an Asphalt Plant at 540 Groton Road. The Board held 21 hearings over the course of a year
and in April 2010 denied the Site Plan Review and two Special Permit applications on the
basis that the proposed plant did not qualify as a Light Manufacturing Use in accordance with
the definition in the Zoning Bylaw (Section 10.2). That denial was appealed by the Applicant,
and following 4 years of litigation at Land Court, including a 3-day trial in November 2013, a
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Decision was issued that sent the case back to the Planning Board Newport Materials, et al v.
Planning Board of Westford, et al. 10 MISC 429867 (LC Decision).

As directed by the Court, the Applicant submitted a Variance application to the Board of
Appeals (Board) for multiple principal uses on alot. The Applicant also submitted a Special
Permit application to the Board for extension of non-conforming use under Section 3.6.2 of
the Zoning Bylaw. The Applicant also filed an application for a Special Permit under Section
9.3 of the Zoning Bylaw. On January 16, 2015, the Applicant requested withdrawal of the
Special Permit application previously submitted under Section 9.3 of the Zoning Bylaw. On
January 16, 2015, the Applicant submitted to the Board a request for a Variance from the
term “quiet” in the definition of Light Manufacturing, as that term has been construed by the
Land Court in the LC Decision, so that they might exceed the noise criteria in Section 9.34,
which sets maximum noise levels.

In accordance with the LC Decision, the Applicant must obtain a Special Permit for a Major
Commercial Project from the Planning Board, even if Variance relief is obtained to allow
multiple principal uses on the subject property.

In April of 2011, the Department of Environmental Protection (DEP) issued a Modified Clean
Air Permit. The modified DEP permit was the result of a settlement between the Applicant
and 47 Chelmsford residents. The DEP permit sets specific conditions including but not
limited to:

a. Specific emission limits and pollution control devices for 4 different emission causing

elements of the project (DEP page 6);
. 60,000 tons of asphalt per month/300,000 tons per 12 month period;

c. Operational hours of 6:00 a.m. to 7:00 p.m. Monday through Saturday, and not
between December 15 and March 15;

d. Requirements for noise studies after the plant is operational;

e. Requirements for testing of emissions with DEP personnel present 120 days after
operational;

f.  Specific performance measures relating to air quality and monitoring of air quality;
and

g. Specific equipment and operational procedures.

Concurrent applications were reviewed by the Planning Board for Site Plan Review (SPR),
Special Permit for a Major Commercial Project (SP MCP), Special Permit for above-ground
storage of hazardous waste in quantities greater than normal household use (10,000-gallon
tank) within a Zone III of a Water Resource Protection Overlay District (SP WRPOD), and a
Stormwater Management Permit (SWM). On April 14, 2015, the Planning Board denied the
SP MCP and approved the SPR, SP WRPOD and SWM.

The Board of Appeals is not a party to the Land Court litigation and is NOT under the Land
Court’s jurisdiction for the subject applications for Variances and Special Permit.

PROJECT SUMMARY

1.

The Variance petitions were filed as a direct result of a recent Land Court Decision (LC
Decision). A copy of said LC Decision was included as part of the application materials. (Refer
to 10 MISC 429867 (AHS) -~ Newport Materials, LLC and 540 Groton Road, LLC, Plaintiffs, vs.
Planning Board of the Town of Westford and the Town of Westford, Defendants) As directed by
the LC Decision, the Applicant sought Variance relief to allow for another principal use on a
single lot.
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2. On January 5, 2015, applications were submitted to the Zoning Board of Appeals. Included in
the application materials were a narrative, a copy of the Land Court Decision (10 MISC
429867 (AHS) - Newport Materials, LLC and 540 Groton Road, LLC, Plaintiffs, vs. Planning
Board of the Town of Westford and the Town of Westford, Defendants), an unlabeled aerial map
of the site, and a plan entitled “Zoning Board of Appeals Plan, Asphalt Manufacturing Facility,
540 Groton Road, Westford, MA” dated December 31, 2014 prepared by LandTech
Consultants, Inc.

3. The Applicant seeks two Variances and one Special Permit. The Variances are part of various
permissions needed to construct an Asphalt Manufacturing Facility (Facility). The proposed
Facility is to be located in Westford on approximately 4 acres of a 115-acre site
(approximately 92 acres located in Westford, 23 acres in Chelmsford). The subject property
consists of three tax parcels, all owned by the petitioners. An estimated twenty-two (22)
acres of the subject property are currently developed with a solar array. The Applicant
sought multiple forms of relief for the proposal and filed the following four (4) petitions with
the Zoning Board:

BOA 1501 A:  (Refer to separate decision)
Variance under Section 3.1.1 of the Zoning Bylaw to allow an additional principal use
on the lot.

BOA 1501 B: (Current petition)

Variance under Section 10.2 of the Zoning Bylaw regarding the term “quiet”
within the definition of Light Manufacturing.

BOA 1501 C:  (Petition withdrawn without prejudice)
Special Permit under Section 9.3 pursuant to Section 3.1 of the Zoning Bylaw to allow
for multiple principal uses on the lot.

BOA 1501 D: (Refer to separate decision)
Special Permit pursuant to Section 3.6.2 of the Zoning Bylaw for the extension of a
pre-existing nonconforming use on a single lot.

4, The subject property is accessed from Groton Road by a private way (Commerce Way) which
is proposed to be developed as a 22-foot wide paved road. The Applicant’s plans show the
approximate location of a 20-foot wide emergency access way through an adjacent property
(Fletcher Quarry) to Groton Road. No easement documents for the emergency access road
were provided during the public hearing.

5. The proposed Asphalt Plant consists of the following components based on site visit and
according to the March 26, 2015 plan set, Sheet SP Site Plan:
a. 12’ x 36’ Operator Control Center on skids;
b. Six 10°x 14’ Cold Feed Bins with a loading ramp from the materials yard,;
c. Conveyor belts between the bins, vibrating screener and the processing unit (Gencor
400);
d. 5’ x 14’ Vibrating screen between the bins and the Gencor 400;
e. Recycled Asphalt Product (RAP) stockpile and ramp in materials processing yard;
f. Seven (7) stockpile areas for bituminous concrete raw materials (sand, RAP, crushed
stone with concrete bin walls;
g. Crushing Plant and Radial spreader with RAP stockpile (within fenced area);
h. Office trailer and storage trailer;
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I Gencor 400, a machine that receives the ingredients from conveyor belts, which is
controlled remotely and mixes the products together;

j- An 86’ conveyor belt that takes the mixed product from the Gencor 400 to the top of
the storage silos;
k. Four (4) 200-ton silos (68’ in height) that allow the hot asphalt to load into trucks

that pull underneath where materials load into the trucks from the top;

L. Tank Farm with two 30,000 gallon indirect fired Asphalt Cement (AC) vertical tanks
with unloading pumps (36 feet in height);

m. HYCGO Gencor 100 hot oil heater with expansion tank stand;

Lawn area, landscaping;

Total of 8 parking spaces: 5 parking spaces and 1 handicapped space adjacent to

Operator Control Center with ramps and sidewalk with curbing and 2 spaces near

office trailer;

Security fence with four entrance/exit gates;

Two truck scales near the silos;

One water well with a water line to the fire cisterns;

Proposed utilities - natural gas line to provide fuel for the burners in the Gencor 400;

Site lighting with 20’ fixtures around the asphalt manufacturing facility;

Dumpster;

Two 30,000 gallon fire cisterns;

Ground mounted signs including visitor, truck and directional signs;

Stormwater management facilities such as water quality swales; and

A 10,000 gallon aboveground storage tank for Number 2 fuel oil.

° g
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6. Upon receipt of application, an advertisement was published in the Lowell Sun (a newspaper
of local circulation) on Wednesday, February 11 and February 18, 2015.

7. Made part of this record are all Notices of Public Hearing. On February 5, 2015, notices were
mailed via certified mail to the petitioner, abutters, owners of land within 300 feet of the
property and to Planning Boards of every abutting municipality. The list of Westford abutters
was certified by the Town of Westford Assessor on December 17, 2014. (The list of
Chelmsford abutters was certified by the Town of Chelmsford Assessor on December 16, 2014.)
The notice was posted at Town Hall on February 4, 2014.

8. On February 25, 2015, a public hearing was held at the Blanchard Middle School Auditorium
located at 14 West Street, Westford, MA to consider the petition. The Board continued the
public hearing to March 18, 2015 at Westford Town Hall, 55 Main Street, Westford, MA to
give the Applicant an opportunity to provide additional information relating to traffic, noise
and odor.

9. At the March 18, 2015 hearing, the Applicant indicated that they would no longer pursue the
approach of asserting the number of principal uses as a base nonconforming use to extend via
Special Permit. The Board received additional testimony from the Applicant and the public.
The Board closed the public hearing. The Board deliberated and voted on the three petitions
as follows:

BOA 1501 A:

Variance under Section 3.1.1 of the Zoning Bylaw to allow an additional principal use on the lot.
The Board voted 3-2-0 to APPROVE, thereby DENYING the petition for lack of attaining a
supermajority vote.
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10.

11.

12.

13.

14.

15.

16.

BOA 1501 B:

Variance under Section 10.2 of the Zoning Bylaw regarding the term “quiet” within the
definition of Light Manufacturing. The Board voted 5-0-0 to APPROVE the petition.

BOA 1501 D:

Special Permit pursuant to Section 3.6.2 of the Zoning Bylaw for the extension of a pre-existing
nonconforming use on a single lot. The Board voted 3-2-0 to APPROVE, thereby DENYING the
petition for lack of attaining a supermajority vote.

Staff advised the Board, and the Board agreed, to schedule a Special Meeting, (held on March
31, 2015) to review draft decisions.

On March 31, 2015, the Board held a public meeting to review draft decisions and consider a
March 24, 2015 request from the Applicant to reconsider their votes and to reopen the public
hearing. At the meeting, the Applicant clarified that they would provide an extension of time
for the Board to act on the two Variance petitions because absent such extension, there is a
statutory timeframe of 100 days from the date an application is received for the Board to act.
One day prior to that meeting the Applicant submitted two additional letters, one with
approximately 160 pages of material. The Board voted 3-2 to reopen the public hearing on all
three petitions.

Applicant’s representative submitted written permission for the Board to act on the
Variances by May 15, 2015.

Upon receipt of postage and approval for additional legal advertisement in the newspaper, an
advertisement of the re-opened public hearing was published in the Lowell Sun (a newspaper
of local circulation) on Wednesday, April 22 and April 29, 2015.

Made part of this record are all Notices of the re-opened Public Hearing. On April 21, 2015,
notices were mailed via certified mail to the petitioner, abutters, owners of land within 300
feet of the property and to Planning Boards of every abutting municipality. The list of
Westford abutters was certified by the Town of Westford Assessor on December 17, 2014.
(The list of Chelmsford abutters was certified by the Town of Chelmsford Assessor on December
16, 2014.) The re-opened hearing notice was posted at Town Hall on April 30, 2015.

The Planning Beard closed the public hearing in its deliberations on April 14, 2015, and voted
on the applications before it. The votes were as follows: Special Permit for Major
Commercial Project - 1-4-0 to Approve, thereby DENYING the application; Special Permit for
Water Resource Protection Overlay District: 5-0-0 to APPROVE; Site Plan Review: 4-1-0 to
APPROVE; and Stormwater Management Permit: 5-0-0 to APPROVE. On April 24, 2015, the
Planning Board decisions were recorded with the Town Clerk and submitted to the Land
Court in accordance with the Land Court decision (Newport Materials, et al v. Planning Board
of Westford, et al. 10 MISC 429867).

The written record contains additional materials including, but not limited, to the following
information. The entire written record is made part of this record of decision.

a. Application materials;

b. Land Court’s decision for the case Newport Materials, et al v. Planning Board of
Westford, et al. 10 MISC 429867;

C. Land Court Order dated January 6, 2015;

Decision BOA 1501 B - Variance - 540 Groton Road (also known as 20 Commerce Way) Page 5 of 9
May 6, 2015




s}

oo

R

Plan entitled “Zoning Board of Appeals Plan, Asphalt Manufacturing Facility, 540
Groton Road (Route 40), Westford, Massachusetts” prepared by LandTech
Consultants Inc. dated December 31, 2014;

Aerial photograph of the site;

Plan entitled “Site Plan, Asphalt Manufacturing Facility, 540 Groton Road (Route 40),

Westford, Massachusetts” prepared by LandTech Consultants Inc. dated April 6, 2009,

last revised December 24, 2014;

Staff Reports dated February 20, 2015, March 12, 2015, and May 1, 2015;

Letter from Route 40 Clean Air Coalition, dated February 25, 2015;

Correspondence from public in opposition, received March 3 through May 6, 2015;

Letter from Attorney Douglas Deschenes, dated March 12, 2015, providing additional

information as follows:

¢ Information regarding Ecosorb, a product designed to mitigate odors associated
with the asphalt industry;

¢ Transportation Impact Assessment prepared for Newport Materials by Vanasse &
Associates, Inc. dated February 2015;

* Transportation Review Services memorandum prepared on behalf of the Town of
Westford by Robert Michaud, P.E. of MDM Transportation Consultants, Inc. dated
March 11, 2015;

¢ Acoustical Evaluation and Recommendations for Sound Barrier Wall Alternatives
to Comply with Land Court Decision Acoustical Requirements prepared for
Newport Materials by Cavanaugh Tocci Associates, Inc. dated January 2, 2015, as
revised January 19, 2015;

¢ Acoustical Consulting Services — Peer Review of Newport Materials Application -
Updated Acoustical Study for Asphalt Plant prepared for the Town of Westford by
James Barnes, P.E. of Acentech, Inc. dated February 12, 2015;

* Revised Acoustical Evaluation prepared for Newport Materials by Cavanaugh
Tocci Associates, Inc. dated March 10, 2015.

Letter from Attorney Douglas Deschenes, dated March 24, 2015, requesting

reopening of the public hearing;

Letter from Attorney Thomas Reilly and 160 pages of exhibits (all previously

submitted into the record) received March 30, 2015;

Letter from Attorney Thomas Reilly regarding use of Executive Sessions, received

March 30, 2015;

Map showing the distance from proposed Facility to Miller School;

Letter from Westford Superintendent of Schools, Everett Olsen, dated April 8, 2015 in

opposition to the project;

Copies of the four Planning Board decisions dated April 14, 2015;

Presentation materials by Attorney Douglass Deschenes, received May 6, 2015; and

Plan entitled “Site Plan, Asphalt Manufacturing Facility, 540 Groton Road (Route 40),

Westford, Massachusetts” prepared by LandTech Consultants, Inc. dated April 6,

2009, with latest revision date of March 26, 2015 and containing the following sheets:

1) Title Sheet

2) Existing Conditions Plan

3) Existing Conditions Plan

4) Overall Site Plan

5) Site Plan

6) Construction Plan

7) Construction Plan

8) Construction Plan

9) Site Utilities and Lighting Plan
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10) Erosion Control Plan

11) Erosion Control Plan

12) Details and Sections

13) Details and Sections

14) Details and Sections

15) Storm Water Pollution Prevention Plan (SWPP)
16) Pre-Development Drainage Map

17) Post Development Drainage Map

18) Proposed Plant Layout (by others)

19) General Component Elevations (by others)

20) Tank Farm - Plan and Side Elevations (by others)
21) Emergency Access Easement Plan

22) Entrance Modification Plan Last revised April 9, 2015

BOARD ACTIONS ON THE SUBJECT PETITION

On March 18, 2015, on a motion made by Scott MacKay, seconded by Scott Fitzgerald, the Board
voted 5-0-0 to APPROVE the petition BOA 1501 B VAR.

On March 31, 2015, on a motion made by Scott MacKay, seconded by Scott Fitzgerald, the Board
voted 3-2-0 (Enis, MacMillan in opposition) to re-open the public hearing, as requested by the
Applicant, conditioned upon the Applicant granting a written extension of time for the Board to take
final action.

On May 6, 2015, on a motion made by Robert Herrmann, seconded by Scott Fitzgerald, the Board
voted 4-1-0 (MacMillan in opposition) to APPROVE petition, BOA 1501 B VAR..

FINDINGS

This petition is predicated on the assumption that the Planning Board (or higher authority on appeal)

waives construction of noise attenuation requirements with respect to the westerly propertv line as

part of an approval of a Special Permit for a Major Commercial Project. To date, the Planning Board

denied the Major Commercial Project Special Permit and the Applicant's request to waive
construction of a noise attenuation barrier.

The Applicant convinced a supermajority of the Board that the project meets all three criteria
established in the Zoning Bylaw for a Variance. In reaching their decision to APPROVE, members
based their decision, in whole or in part, on the following:

1. Criteria 1: “..owing to circumstances relating to the soil conditions, shape or topography of
such land or structures and especially affecting such land or structures but not affecting
yenerally the zoning district in which it is located,”

a. Relative to noise attenuation requirements for the proposed Facility, the Board found
the westerly property line of the subject property to be topographically unique
because the abutting property (to the west) is characterized by an active quarrying
operation. The Applicant testified that quarrying activities at the abutting property
(Fletcher Quarry), including but not limited to, use of heavy machinery, blasting,
heavy truck trips, etc,, resulted in greater noise disturbance than the projected noise
associated with the proposed Asphalt Facility, and perhaps greater than the
aforementioned 70 dBA noise threshold. Furthermore, the Applicant provided
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written documentation that the abutting property owner did not object to the
proposal. The Applicant also testified that the affected abutting property contains a
significant topographical feature, a long sharp cliff-like incline that serves to provide a
natural berm, effectively buffering the affected property from some of the projected
noise associated with the proposed Asphalt Facility.

Therefore, the Board found that this criterion is satisfied with respect to the westerly
property line.

Criteria 2: “a literal enforcement of the provisions of the Bylaw would involve substantial
hardship, financial or otherwise, to the petitioner or appellant,”

a.

Evidence was presented by the Applicant to the Board that construction of a twelve
hundred (1,200) foot long thirty-five (35) foot tall noise attenuation barrier would be
required in order to satisfy noise attenuation standards with respect to the westerly
property line. The Applicant stated that construction of the full noise attenuation
barrier would likely cost between $500,000 and $1,000,000, and would serve only for
the benefit of an abutting property that itself generates a significant amount of noise.
Therefore, the Board found that enforcing this provision of the Bylaw with respect to
the westerly property line would involve a substantial financial hardship to the
petitioner.

Criteria 3: “and that desirable relief may be granted without substantial detriment to the public
good and without nullifying or substantially derogating from the intent or purpose of this

Bylaw.”
a.

May 6, 2015

The Board received testimony from the Applicant that construction of the full noise
attenuation barrier along the westerly property line would only serve to benefit
another facility (Fletcher Quarry) that itself generates more noise than the proposed
Asphalt Facility. This finding is only with respect to the westerly property line, and
only addresses noise generated by the proposed Asphalt Facility proper, and not any
of the incidental noise associated with heavy trucks entering and exiting the Facility.
Four members of the Board concluded that such relief could be granted without
substantial detriment to the public good and without nullifying or substantially
derogating from the intent or purpose of this Bylaw. The Board notes that the
projected sound increase at the easterly property line is 9 dBA—very close to the 10
dBA limitation. No variance is hereby granted from the definition of Light
Manufacturing at the eastern property line.

Voted to 4-1-0 to APPROVE the petition:
Robert Herrmann, Chair Grant
Scott MacKay, Vice Chair Grant
Jay Enis Grant
Paul MacMillan Deny
Scott Fitzgerald Grant
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Any appeals of this Decision shall be made pursuant to Massachusetts General Laws, Chapter 404,
Section 17, and a copy of the appeal shall be filed with the Town Clerk’s office within twenty (20)
days after the date of filing this decision in the office of the Town Clerk. Per Massachusetts General
Laws, Chapter 404, Section 11, this decision to deny the petition is effective immediately upon filing
with the Town Clerk.

Zoning Board of Appeals of the Town of Westford

Jﬁ&v/ﬁ Le )f'////;’

Robert Herrmann, Chair Date
cc: Town Clerk

Building Commissioner

Applicant

Abutters within 300 feet
Planning Boards of Acton, Carlisle, Chelmsford, Groton, Littleton, Tyngsborough
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ZONING DISTRICT:
MINIMUM LOT AREA:

MINIMUM LOT FRONTAGE:
MINIMUM BUILDING SETBACKS:

THE PARCEL IS LOCATED WITHIN ZONING DISTRICT INDUSTRIAL A (1A)

INDUSTRIAL A" (1A)

40,000 S.F.

200 FEET
FRONT: 35 FEET
SIDE: 35 FEET
REAR: 15 FEET

[2- 31-20\

.

Enginéértng/b;slgn /Surveying/Permitting

17T

N

5,

Ph: (978) 692—6100 — iandtechinc.com

515 Groton Road, — Westford, MA 01886
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